Case studies: national-level enforcement of the Al Act in the Netherlands
and Spain

1. The Netherlands

The Dutch supervisory authority landscape

The Netherlands has many supervisory authorities that monitor and control sub-
aspects of the development and use of algorithms and Al Their activities are based on
different international and national (legal) frameworks, and each organisation has a
different role based on their legal basis. There is not an accessible, clear, unified
codification or an overview of who does what and whom to inform in case of violations,
including on AI and algorithms. This scattered landscape therefore leads to
inaccessibility for citizens and organizations as they do not always know which
supervising authority they need to contact and how. In addition, these legal
frameworks do not (yet) contain provisions that focus specifically on the development,
deployment or supervision and enforcement of AI-systems and algorithms. This legal
gap is currently filled by initiatives run by relevant supervision authorities that aim to
develop open norms and standards. Our current estimation is that this system will
remain also for the implementation of the Al act. Even though this system might give
flexibility in changing circumstances, the challenge remains that these open norms and
standards do not provide clear guidance for intervening and sanctioning violations in
the context of AI governance and enforcement.

Against the background of scandals: independence and accountability

Noteworthy for context is that these initiatives aimed at understanding and governing
the risks of AI and algorithms stem from many national-level scandals popping up
from government and banking organizations that shocked the whole country with the
harms that can be caused by relying too much on (unsupervised) use of algorithms and
Al by public institutions. The most recent outcry concerned the situation in which the
government ignored and withheld the outcomes of a report developed by its own
inspectorate that concluded that algorithms used in one of these scandals were indeed
discriminatory. It only became public after said government authority received a
second opinion, upon its own request, from a commercial ‘research’ group that claimed
discrimination did not take place. Also, since 2023 the government has been working
on a law aimed at strengthening the independence of government inspectors. This
context portrays the challenges that come with this scattered enforcement landscape
in the Netherlands.

There are, however, two cross-sectoral initiatives specifically on the supervision of Al
and algorithms that we foresee playing a relevant role for bringing clarity and effective
Al governance and enforcement on national level in the Netherlands. Below we explain
briefly their mandate and why and how we think CSO engagement should and could fit
there.


https://www.rijksoverheid.nl/actueel/nieuws/2023/02/17/kabinet-werkt-aan-versterken-onafhankelijkheid-toezichthouders

1) Autoriteit Persoongegevens (AP) — the Dutch Data Protection Authority

The AP currently wears two hats. First, the AP monitors GDPR complaints and can make
binding decisions. In this regard, they will remain one of the supervision authorities for
Al, but only for those systems that require the use of personal data and are thus
governed by the GDPR. Second, the AP has a complementary and sector-transcending
role in this regard, for which they created the Directorate of Coordination of Algorithms
(DCA).

The focus of the DCA is to protect public values and fundamental rights, such as
preventing discrimination, arbitrariness, and deception, encouraging transparency
and fairness in the use of AI and algorithms. This includes relevant actions for
improving fundamental rights protection, such as risk signalling, strengthening
existing collaboration between supervising authorities, and promoting joint and cross-
sectoral interpretation and guidance of standards. The human rights focus and cross-
sectoral actions of the DCA make the AP a relevant partner for CSOs in the Netherlands
and a good opportunity to build CSO engagement structures with this institution.

For example, as is fitting with their main purpose, the DCA-AP publishes a Report on
Al & Algorithm Risks in the Netherlands (RAN) every six months to provide an overview
of recent developments, current known risks and associated challenges, including in
relation to governance and enforcement. As stated in their mission, they share these
findings with different supervising authorities to create awareness and dialogue.
Therefore, having CSO voices heard at the AP will also echo into those spaces.

We know from our close collaboration with DCA-AP that they have been organising
meetings with CSO groups in the Netherlands to build relations and share information,
either by organising in-person meeting or spreading questionnaires for written input.
We also know they have used CSO inputs in their RAN reports. However, there is no
formal process from which CSOs can derive a right to engage. Any level of engagement
in this process is only dependent on the network of DCA-AP and their capacity and
willingness to actively reach out and gather input from CSOs. Ideally, the CSO
engagement should become more structural and easily accessible (without waiting for
an invitation from AP) for CSOs that want to flag harms and violations.

2) Cross-sectoral supervisory authorities working group

In the first half of 2020, several government inspectorates and market supervisors
voluntarily started a working group to exchange cross-sectoral supervision practices
from their respective sectors of Al and algorithms. Representatives of government
services that are not formally supervisors but that do assess the deployment and use of
Al/algorithms, such as the National Audit Service and the Court of Audit, also
participate in this working group.

The working group meets every two months to share knowledge and experience
regarding Al supervision. This includes exchanging methodologies and assessment
frameworks to be used, informing each other about upcoming regulations and relevant
reports, and so on. Where relevant and possible, the authorities involved work together,
for example by providing substantive input to each other's investigations on methods


https://www.autoriteitpersoonsgegevens.nl/themas/algoritmes-ai/coordinatie-toezicht-algoritmes-ai
https://www.autoriteitpersoonsgegevens.nl/themas/algoritmes-ai/coordinatie-toezicht-algoritmes-ai

and frameworks to be used in their respective sectors for supervising Al and algorithms.
They also investigate to what extent cross-sectoral generic standards can be developed
and work closely with the policy group that is responsible for developing generic
policies relevant for all departments of the government, including Al

This working group is an important space to advocate for CSO engagement because it
seems to be where all the relevant supervision authorities are joined to figure out the
practical needs for effective supervision and enforcement of Al systems. Ideally, this
process should include CSOs as well. However, we are currently not aware whether this
happens informally or at all.

2. Spain

National Al governance model: AESIA

In anticipation to the obligation for EU Member States to designate a regulator
responsible for enforcing the AI Act, Spain has established the first AI supervisory
authority in the EU. AESIA's actions will be governed by the purposes outlined in Article
4 of the AESIA Statute, which include:

e raising awareness, disseminating information, providing training, and
promoting the responsible, sustainable, and accountable development and use
of AT;

o defining advisory and_alert mechanisms for society as a whole and the entities
involved in the development and use of Al,

e cooperating and coordinating with other national and supranational Al
supervisory authorities;

e establishing regulatory sandboxes to reinforce the protection of users and
prevent discriminatory bias; and

e overseeing the start-up, use, and marketing of systems utilizing Al, especially
where they may pose significant risks to health, safety, and fundamental rights.

The AESIA will not replace the role currently played by the AEPD (Spain’s Supervisory
Authority for data protection) with respect to Al Alongside the AESIA, the AEPD will
continue to regulate Al applications, since many Al applications involve the processing
of personal data and are therefore subject to the GDPR. It remains to be seen how the
two regulators will coordinate their regulatory guidance and enforcement activities to
ensure a consistent approach to Al regulation in Spain.

Trends, independence and CSO engagement

The establishment process of the AESIA did not leave room for CSO engagement in the
design and strategy of the agency, despite calls from national civil society
organisations. During the establishment process of the AESIA, the former Secretary of
State met with civil society organizations several times but never made concrete how
participation in the agency could be structured, apart from mentioning an observatory
that currently seems non-existent. At present, civil society colleagues in Spain are
organizing themselves through a CSO coalition and focusing on opening a dialogue with
the new minister to understand his plans for restructuring the ministry and to see
where the promised participation by the former representative stands. They advocate,



https://algorithmwatch.org/en/what-to-expect-from-europes-first-ai-oversight-agency/
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for example, for the establishment of specific committees and advisory boards that will
address AI and surveillance issues. These bodies would operate both at the regional
level in Catalonia and nationally across Spain, ensuring that they have civil society
participation. The coalition is also preparing to launch transparency petitions to
ascertain the forecast of systems impacted by the prohibitions of the AI Act and the
high-risk requirements.

Concerning the independence of the agency, the management contract was outsourced
to a private sector consultancy, and it is unclear exactly what its role will be given that
a new AI strategy for Spain was released recently. Our CSO colleagues in Spain are
reassessing the opportunities for influencing this aspect as well. They are concerned
about how easily large consultancies and major tech companies are welcomed, while
civil society (often used for rhetoric but subsequently ignored) remains sidelined. For
now, organizations will concentrate on advocating for protective expansions within the
scope of the AI Act, the creation of commissions and committees in which they can
participate, and involvement in the establishment of public algorithm registers and the
evaluation of algorithmic systems implemented in public administration.

3. Lack of (formal) structural CSO engagement opportunities on the national level

We have looked at two different types of governance structures relevant for the
implementation of the AT Act and its governance on national level: a more decentralized
approach of the Netherlands and a more central governance authority newly
established for this specific purpose by Spain. Both systems seem to have their
respective pros and cons (see in text above) and are still in development. Our analysis
points to similar challenges regarding CSO engagement opportunities. The main
challenge concerns unclear and insufficient space for civil society engagement, even
in those cases (such as alert mechanisms) where civil society should have the role of
flagging violations or codeveloping preventive mechanisms such as audit methods.



