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1 While the basic rights of civil society 
organisations (CSOs)1 to exist and operate 
are widely recognized nowadays, the last 
decade has seen many attempts across 
the globe to hinder, stigmatize and at 
times even ban the legitimate activities 
of CSOs. Such measures are often 
justified with the need to reduce foreign 
influence on state policies, combat 
money laundering or terrorism financing 
or generally enhance transparency 
of the civil sector. At the same time, 
these measures appear to often target 
organisations that are critical of the state, 
and of its government and policies.  

2 One way to silence critical voices from the 
civil society sphere is to deprive, directly 
and indirectly, relevant organisations of 
access to the funds that they need to 
organise and implement their activities. 
General restrictions on funding still 
remain the exception rather than the 
rule, and the majority of states in the 
world do not regulate such matters. 
However, there is a growing trend, over 
recent years, to restrict the amount and 
manner in which organizations may 

receive funds from abroad (international 
funding, which means both funding by 
foreign governments, legal persons and 
individuals, and funding by international 
organisations). This trend is continuing, 
as evidenced by recent draft legislation 
debated in certain EU countries and 
elsewhere. 

3 While the common desire of such laws or 
other regulations is to control the funding 
that CSOs receive from abroad, states 
have adopted different approaches to this 
issue. In some countries, CSOs may only 
receive a certain amount of international 
funding per year, whereas in others, 
CSOs receiving international funding are 
required to register, and/or are subjected 
to extensive reporting and disclosure 
requirements of the international 
funds received. In other countries still, 
organisations need to notify the state 
about the receipt (or the intention to 
receive) international funds, or legislation 
or policies dictate that such funds need 
to be channelled through government 
bodies. 
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4 But is this approach, which largely targets 
civil society organisations operating 
in the areas of human rights, social 
services, and humanitarian sphere, the 
right way to go? Is it reasonable or even 
logical to limit the international funding 
of CSOs in a situation where state 
institutions themselves often receive 
much greater investments from abroad, 
but do not underlie similarly burdensome 
restrictions? More specifically - are the 
restrictions imposed on international 
funding for CSOs compatible with 
international human rights law, as set out 
in key international treaties that states 
have signed and ratified? 

5 In response to requests from partners 
to identify arguments to counter 
international funding restrictions, ECNL 
Stichting undertook an analysis of 36 laws, 
by-laws, and practices from 26 countries.2 
This analysis will aim to illustrate new 
trends and provide guidance based 
on key aspects of the right to freedom 
of association, including the right for 
CSOs to seek and access resources. The 
paper will likewise consolidate existing 
analyses and reports from international 
and regional bodies and organisations. 
The analysis will likewise address other 
relevant aspects of international human 
rights law, such as the principle of non-
discrimination, the right to privacy, and 
certain regional standards such as the free 
flow of capital in EU states. 

6 Restrictions to CSOs’ access to 
international funds greatly impact the 
work of the organisations concerned. 
In many of the countries where such 
restrictions exist, the respective 
governments do not offer much in terms 
of alternative means of support, while 
limiting other income sources, too. 
There can thus be no doubt about the 
fact that the current restrictions impose 
huge burdens on significant parts of 
the civil society sector; in some cases, 

burdensome and costly logistical or 
reporting/disclosure requirements even 
call into question the ability of certain 
civil society organisations to operate at 
all. This situation endangers not only the 
organisations themselves, but also large 
parts of the population, within a given 
country or at times even in a particular 
region, that benefit from the work of 
these CSOs.
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7 The objective of this paper is to provide, 
via concrete country examples, an 
overview of different ways in which 
national legislation of various states 
around the globe restricts international 
funding for CSOs. It thereby focuses 
only on CSOs, not on other types of 
associations such as political parties or 
trade unions. The paper will likewise 
assess whether these types of restrictions 
are permissible under human rights 
standards as codified in international 
instruments ratified by these countries. It 
is hoped that this overview will help raise 
awareness among civil society and other 
actors as to the multi-faceted nature 
of this issue, and the arguments that 
they may use to address it in their own 
countries. In the long run, the contents of 
the paper may evolve into guidelines on 
the appropriate level of regulation on the 
funding of CSOs.

8 The paper focuses mainly and in detail on 
restrictions of international funding found 
in selected pieces of relevant legislation 
and how they affect the right to freedom 
of association of the respective entities. 

Besides, it will also outline related 
human rights such as the right to non-
discrimination and privacy rights of CSOs, 
their members, beneficiaries and their 
donors. The state laws selected for this 
paper were chosen to portray a wide 
array of approaches to this issue, while 
reflecting a variety of different regions 
and legal traditions. At the same time, the 
paper does not look at access to funding 
for CSOs in general, nor does it address 
the question of how lobbying legislation 
affects CSOs (this last issue will, however, 
be addressed in a separate ECNL Stichting 
paper).

9 Given its wide applicability and scope, 
the International Covenant on Civil and 
Political Rights (ICCPR) will constitute the 
main human rights benchmark in this 
paper, while regional instruments such 
as the European Convention on Human 
Rights (ECHR), the American Convention 
on Human Rights (ACHR), the African 
Charter on Human and Peoples’ Rights 
(AfCHPR), as well as other international 
instruments and documents will also be 
referred to where relevant. 
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3.1. the right to freedom of 
association and other relevant 
human rights

10 It has long been established that 
individuals have the right to associate, 
namely, to create associations with a 
common interest, whereby they may take 
part in public, but also in private life. This 
right is recognized in the vast majority of 
states across the world and is set out in 
Article 22 of the ICCPR, Article 11 of the 
ECHR, Article 16 of the ACHR, and Article 
10 of the AfCHPR. As a consequence, 
states are required to create an enabling 
environment for associations and for civil 
society as a whole – meaning that they 
shall ensure that all CSOs are able to 
operate, and may not unduly hinder them 
in the exercise of their functions.3

11 The right to freedom of association is not 
only an individual right – it also applies to 
the CSOs themselves, and to their right to 
exist as such.4 

12 As CSOs need resources to be able to 
function properly, the right to freedom 

of association also involves the freedom 
to seek, secure and utilize resources.5 
This implies any form of resources, be 
they monetary, material or human.6 As 
noted by the UN Special Rapporteur 
on freedoms of peaceful assembly and 
of association, the term “resources” 
encompasses a broad concept that 
includes:

• financial transfers (e.g., donations, 
grants, contracts, sponsorships, social 
investments, etc.); 

• loan guarantees and other forms of 
financial assistance from natural and 
legal persons; 

• in-kind donations (e.g., contributions 
of goods, services, software and other 
forms of intellectual property, real 
property, etc.); 

• material resources (e.g. office supplies, IT 
equipment, etc.); 

• human resources (e.g. paid staff, 
volunteers, etc.); 

• access to international assistance, 
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solidarity; 

• the ability to travel and communicate 
without undue interference and the right 
to benefit from the protection of the 
State.7

13 Funding may in principle be 
received from a variety of sources, 
including natural and legal persons 
that are in the same country or 
located in another country, or from 
international intragovernmental or 
non-governmental organisations. The 
group of potential donors for CSOs thus 
includes individuals and associations; 
foundations; governments; corporations 
and international organisations.8 In 
many states, associations may apply for 
state funding, but even in these cases, 
this may need to be complemented 
with private funding by individuals, 
associations, foundations, governments, 
or corporations (including natural or 
legal persons from other countries) or 
international organisations.

14 While the question of resources is 
primarily a question of freedom of 
association, other human rights of CSOs 
and their founders or members may also 
be affected. In some cases, certain CSOs 
(e.g. those receiving international funding) 
are subject to restrictions that other CSOs 
are not affected by – such regulations 
may then touch on these CSOs’ right to 
be free from any form of discrimination 
in the exercise of their rights, found in 
Article 2 par 1 of the ICCPR and Article 
14 of the ECHR (but see also the general 
non-discrimination principle in Protocol 
12 to the ECHR). Similar rights can be 
found in Article 1 of the ACHR, and Article 
2 of the AfCHPR.

15 Furthermore, if certain types of funding 
for associations are tied to obligations 
that involve disclosing detailed 
information on their activities, the 
beneficiaries of these activities and on 

their (private) donors, then this may 
also touch upon the privacy rights of 
the associations, beneficiaries, and the 
respective donors. The right to privacy is 
set out in Article 17 of the ICCPR, as well 
as in Article 8 of the ECHR and Article 11 
of the ACHR.

16 At the EU level, the above rights are 
reinforced by the principle of the free 
movement of capital, which is one of 
the pillars of the EU treaties, as also set 
out in Article 63 of the 2012 Treaty on 
the Functioning of the European Union 
(TFEU), and European Council Directive 
88/361. Article 63 of the TFEU establishes 
that restrictions to the movement of 
capital and payments between EU 
Member States, as well as between EU 
Member States and third countries are 
not allowed. Article 64 par 1 of TFEU 
contains an exception to this rule for 
restrictions on movement of capital and 
payments between EU Member States 
and third countries under national or 
EU law that involve „direct investment – 
including in real estate – establishment, 
the provision of financial services or 
the admission of securities to capital 
markets“, if the respective rules were in 
place by certain specified dates9). Annex 
I of Directive 88/361 further clarifies that 
free movement of capital also extends to 
“gifts and endowments”. 

17 Therefore, the ban on restrictions to free 
movement of capital applies not only 
to donations made by a natural or legal 
person in an EU Member State to a CSO 
based in another EU Member State – as 
acknowledged by ECJ jurisprudence 
as well10  - but also to donations made 
from a third country to a CSO in a EU 
Member State (or vice versa). In addition 
to this, Article 65 of the TFEU emphasises 
that taxation provisions imposed by EU 
Member States “shall not constitute a 
means of arbitrary discrimination or a 
disguised restriction on the free movement 
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of capital and payments as defined in 
Article 63“. This is also supported by 
relevant ECJ jurisprudence.11

18 For reasons of conciseness, and while 
important to mention this aspect of the 
issue as well, this paper will not provide 
an analysis of the respective country 
examples from EU countries and their 
compliance with Articles 63 and 64 of the 
TFEU.

3.2. permissible restrictions to the 
right to freedom of association and 
related rights

19 As with most human rights, it is possible 
to restrict the exercise of the right to 
freedom of association if need be. 
However, there are strict criteria that need 
to be met when doing so.

20 First, the restriction needs to be set out 
clearly in law. The language of the law 
needs to be clear and understandable, so 
that persons and authorities applying the 
law will know what is allowed and what 
is not, and what kind of consequences 
breaches of the law will have.12  

21 Second, the restriction needs to have a 
legitimate aim. Article 22 of the ICCPR, as 
well as Article 11 of the ECHR and Article 
16 of the ACHR set out a conclusive list 
of what are considered to be legitimate 
aims under international law, namely the 
protection of national security or public 
safety, public order, the prevention of 
disorder or crime (only in the ECHR), the 
protection of public health and morals, 
and/or the protection of the rights and 
freedoms of others.13 Similarly, Article 
27 of the AfCHPR states that the rights 
and freedoms of each individual shall be 
exercised with due regard to the rights 
of others, collective security, morality 
and common interest, which may thus 
be considered legitimate aims to restrict 
rights such as the right to freedom of 

association in certain circumstances.14

22 Third, the chosen means to restrict need 
to be necessary and proportionate 
to the aim – the state’s measures must 
be driven by a clear and pressing social 
need to become active in the interests of 
achieving a legitimate aim. Additionally, 
the surrounding circumstances must 
reveal that the respective aim cannot be 
achieved by any other means, including 
those that have a less restrictive effect on 
the right to freedom of association of an 
organisation.15

23 With respect to the right to be free from 
discrimination, differences in treatment 
may be justified if the respective 
associations are not in the same or similar 
situations as others, or if there are other 
objective reasons for such differing 
treatment (for more details, see section 
6.2 below).

24 The right to privacy, in this case of the 
associations themselves, and, as the case 
may be, their members, beneficiaries and 
donors, may be limited under Article 17 
of the ICCPR as long as the interference is 
not arbitrary or unlawful; Article 11 par 2 
of the ACHR states that such interference 
may not be arbitrary or abusive. Both the 
ICCPR and the ACHR state that everybody 
has the right to protection by the law 
against such arbitrary and unlawful/
abusive behaviour. 

25 According to Article 8 par 2 of the ECHR, 
any interference with the right to private 
life will need to be in accordance with the 
law and necessary in a democratic society 
in the interests of national security, 
public safety or the economic well-being 
of the country, for the prevention of 
disorder or crime, for the protection of 
health or morals, or for the protection of 
the rights and freedoms of others. The 
respective measures will also need to be 
proportionate to one of the mentioned 
aims.
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26 While the overall need and right of CSOs 
to access funds is well-recognized by now, 
states have regulated this accessibility 
in different ways. The majority of states 
in the world do not restrict the type 
of funds that CSOs may receive in 
any way. However, a number of states 
have started imposing burdensome 
requirements for the receipt of funding 
in general, or for the receipt of funding 
from certain sources, e.g. international 
sources. Restrictions may take on different 
forms and range from direct or indirect 
prohibitions linked to serious sanctions, to 
enhanced state oversight, to increasingly 
burdensome or invasive notification, 
registration, reporting, authorization and 
transparency obligations.

4.1. Defining International Funding

27 Primarily, it is important to clarify what 
type of support falls under the term 
international funding. This varies, 
depending on the respective legislation 
or regulation. While some laws (e.g. the 
law in Hungary) remain quite vague and 
simply limit funding “originating directly 

or indirectly from abroad”,16 others go 
more into detail. 

28 Generally, in laws that contain specific 
provisions on international funding, such 
as the Russian Law on Non-Commercial 
Organisations, ‘foreign funding’ 
implies funds received from foreign 
governments, officials, or government 
agencies.17 The same Russian law, as 
well as, e.g., legislation from India, 
Jordan and Kazakhstan, extend this 
to also include funding from foreign 
individuals18 (in some cases even stateless 
persons19). Other country legislation 
(e.g. in Azerbaijan or Bangladesh) also 
mentions foreign ‘legal entities’20 or 
organisations,21 or, more specifically, non-
governmental organisations (see relevant 
Russian and Algerian legislation;22 Indian 
legislation specifies that this includes 
non-governmental organisations mainly 
funded by a foreign government).23 The 
Indian Foreign Contributions (Regulation) 
Act also covers foreign companies,24 
trade unions,25 while relevant provisions 
of the Russian law also apply to anyone 
authorized by the above.26 Occasionally, 
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e.g. in Bangladesh and Egypt, even 
expatriate citizens or companies of the 
respective country may be considered 
sources of ‘foreign funding’27 

29 Some laws, e.g. the law in Egypt, explicitly 
cover both foreign sources from outside 
a country and foreign sources from inside 
the country.28 Others, such as the Russian 
law, go into detail with respect to the 
types of companies that are considered 
‘foreign funders’, by specifying that this 
shall also include multinational companies 
that are not foreign per se, but that 
are incorporated in a foreign country 
(and territory),29 or companies receiving 
monetary or other assets from foreign 
sources.30 Indian legislation specifies that 
a ‘foreign source’ includes companies 
where more than half of the nominal 
value is held, singly or in aggregate, 
by a foreign government, citizen or 
corporation (or corporation incorporated 
in a foreign country/territory31). Laws such 
as the ones in Russia, Kazakhstan and 
India also limit funding by international 
organisations32 or agencies.33  

30 Some of the legal texts referenced above 
contain quite vague formulations with 
respect to international funding, and 
what is permissible in that respect. In 
such cases, the implementing bodies 
(administrative offices, but also courts) 
tend to have a quite wide discretion in 
how they interpret the law, which may 
lead to differing interpretations and 
possibly arbitrary decisions, depending 
on who is in charge. In some states, this 
may then just mean that nearly all funding 
with any type of connection to people, 
organisations, companies or governments 
from outside the country will be limited in 
one way or the other (depending on what 
the respective law says).

4.2. types of restrictions

31 While this paper generally speaks about 

laws, the basis for regulating permissible 
sources of funding of CSOs may not 
necessarily be set out in a law. In some 
countries, these types of limitations may 
also be found in government decrees 
(e.g. in Tunisia, or Bolivia)34, or other 
government documents or policies 
(see, e.g., Nepal or Sri Lanka)35 or rules of 
procedure.36 

32 Furthermore, even if funding sources 
for CSOs are restricted by law, the 
types of laws also differ – in many 
cases, these constraints are set out in 
general laws on CSOs, but a number 
of countries have also drafted specific 
legislation on international funding of 
CSOs. Tax legislation, or laws passed to 
fight terrorism, corruption or money 
laundering, may also have the effect of 
limiting the types of funding that CSOs 
may receive, the activities that they may 
use certain funds for, the manner in 
which such funds are transferred, or the 
notification/reporting requirements on 
funds sought, offered or received.

4.2.1. Obligations imposed on CSOs 
wishing to receive international funding

33 For many years, but especially over the 
last decade, there has been an increasing 
trend in a number of states globally to 
impose additional obligations on CSOs 
wishing to receive funding from abroad.

34  While it is uncommon for countries 
to ban international funding for CSOs 
outright (Bahrain is a rare exception),37 
many impose certain requirements on 
CSOs wishing to receive international 
funding in general, or, like Hungary, 
beyond a certain financial threshold.38 
In a number of states, laws require that 
only certain, pre-determined activities be 
supported with funds from international 
sources and ban such funding for others, 
e.g. advocacy related to elections, as in 
Ireland.39 Similarly, some laws, e.g. the 
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Russian law, impose certain limitations 
and special obligations for CSOs receiving 
international funds if they engage in 
‘political activities’.40 Others prohibit CSOs 
from receiving international funds from 
specific donors (e.g. in Russia),41 or, as 
in Indonesia or Bolivia, ban international 
funding for certain types of activities.42 

35 In some states, e.g. Egypt, Algeria, Jordan, 
Bahrain and Nepal, CSOs wishing to 
receive international funding need to 
inform the government authorities and/
or obtain their consent before being 
permitted to use such funds (in certain 
cases, the state may then object to the 
receipt of such funds).43  In a number 
of other countries, such as India and 
Bangladesh, CSOs need to be declared 
eligible to receive international funds via a 
special procedure before they may receive 
such funds.44 In others yet, e.g. Turkey 
or Tunisia, the respective organisations 
simply need to inform the relevant state 
bodies about the receipt of international 
funds.45 According to certain domestic 
laws, e.g. Bangladesh or India, CSOs need 
to place international funds received in 
special bank accounts that are at times 
open to special state supervision.46 In 
some countries, CSOs may not receive 
the funds directly at all; rather, all 
international funds will need to be 
channelled via a centralized government 
fund or bank (as in Burundi),47 or a state 
body (as in Nepal).48

36 In certain states, CSOs funded by 
international sources need to register 
in a special state registry, which will 
sometimes place them within a special 
category of CSOs that may have a 
specific denomination, e.g. foreign 
agents in the Russian Federation,49 or 
‘organisations receiving support from 
abroad’ in Hungary.50 This will often be 
paired with the requirement to clearly 
state this denomination in all of the CSO’s 
publications and reports.51 

37 Additionally, some state laws subject 
CSOs receiving funds from abroad to 
greater supervision and control by the 
state: inspections may take place without 
prior warning, based on indications that, 
e.g., an internationally-funded CSO has 
not registered in the respective state 
registry- like in the case of Russia.52

38 Whether inscribed in a special registry 
or not, CSOs receiving international 
funding are at times subjected to more 
frequent (e.g. monthly), more detailed, or 
otherwise more burdensome reporting 
and disclosure obligations than other 
CSOs. In some cases, e.g. in India, Russia, 
Hungary and Tunisia, these reports 
and similar information will need to be 
published,53 and will also need to disclose 
quite specific details on the respective 
donors.54 The reporting obligations may 
apply to all international funding, or 
only to international funding beyond a 
certain amount, like in Hungary. 55 In some 
instances, CSOs receiving international 
funding are subjected to special audits or 
inspections (e.g. in Russia).56

39 Moreover, certain states, such as 
Kazakhstan, require CSOs receiving 
funding from outside the country 
to pay special additional taxes on 
the funds received, and to report on 
them separately to the respective tax 
authorities.57 

40 For the most part, states seek to justify 
these laws or similar measures by the 
need to establish transparency in terms 
of how civil society is funded, and to limit 
international (usually associated with 
negative) influence in a given country. 
This is at times linked to the need to 
prevent large-scale corruption and 
money laundering,58 terrorism59 or other 
negatively perceived outside influence.60 
The need to ensure effective coordination 
of development aid has also been cited as 
a justification for imposing restrictions or 
additional obligations on CSOs.61
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4.2.2. Obligations imposed on foreign 
states, entities and individuals wishing 
to fund CSOs in certain countries

41 Instead of, or in addition to targeting 
domestic CSOs, a number of states also 
impose quite extensive obligations on the 
prospective donor states or organisations.

42 Thus, states wishing to fund a CSO in a 
particular country will at times need to 
have diplomatic relations with it (e.g. in 
Tunisia).62 Foreign non-governmental 
organisations may likewise be obliged to 
register and/or open a representation or 
branch office in the host country of the 
organisations that they wish to support 
(e.g. in Azerbaijan).63

43 In some countries, e.g. in Bangladesh, 
funding may be limited to certain pre-
determined activities.64 In other cases, 
funds originating from international 
donors may not be transferred to the 
respective CSO directly, but rather via 
relevant government channels (see par 35 
supra).

4.3. who/which types of organisations 
are affected?

44 Generally, the respective laws or policies 
target and affect the non-governmental 
sector, regardless of what the respective 
entities are called (association, non-
governmental associations, non-
commercial organisations, foundations, 
charities, not-for-profit organisations, etc). 

45 Depending on the state, however, the law 
or policy regulating such matters may 
not affect all CSOs – namely, in some 
countries, e.g. Russia and Hungary, laws 
regulating international funding of CSOs 
do not cover religious organisations, 
sports associations, trade unions or 
national minority organisations65 or 
certain associations or partnerships such 
as consumer cooperatives, gardening 

or similar associations.66 Also in Russia, 
state corporations, state companies, 
associations established by the state, 
state and municipal (including budgetary) 
institutions, political parties, employers’ 
associations and chambers of commerce 
are likewise exempted from some or 
all of the restrictions imposed on other 
associations.67 As stated above (see par 
34 supra), the restrictions on international 
funding may be limited to CSOs engaged 
in certain issues.

4.4. sanctions for failure to comply

46 In most cases, the above-mentioned 
obligations for CSOs are linked to 
sanctions, meaning that in case a CSO 
does not comply, it will then be subjected 
to warnings, fines, or other forms of 
punishment. 

47 In many countries, the first step in case 
of non-compliance (usually the failure 
to register as an organisation receiving 
international funds, or to notify about 
planned or received funds, etc) is the 
issuance of a warning by the competent 
administrative authority (see the laws of 
Algeria, Azerbaijan, Hungary and Russia).68 
If the breach of the law continues after 
the warning, the next step may be some 
sort of reprimand to adhere to the law 
within a certain timeline (as in Hungary),69 
or the competent state body may decide 
to move to suspend the CSO (as in Algeria 
and Azerbaijan).70 

48 Eventually, if the breach persists despite 
warnings and suspensions, certain states 
respond to such non-compliance by 
adding to key legislation an administrative 
or court procedure aimed at dissolving 
the respective CSO (e.g. Hungary, Algeria 
and Russia);71 in some cases, e.g. in Egypt, 
the suspension or dissolution takes place 
immediately, without prior warning.72
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49 The effects of the above regulations and 
restrictions are manifold and will depend 
on the types of restrictions. Generally, 
legislation or government action aiming 
to limit sources of funding for CSOs 
will impact these organisations’ work, 
primarily as it will usually mean less 
money for the respective organisation. 
Moreover, as also pointed out by the 
UN Special Rapporteur on the rights 
to freedom of peaceful assembly 
and to association, for associations 
promoting human rights or engaging in 
service delivery (such as disaster relief, 
health-care provision or environmental 
protection), undue restrictions on 
resources not only impact the association 
itself, but also persons benefiting from the 
work of the association; such restrictions 
thus also undermine civil, cultural, 
economic, political and social rights as a 
whole.73

50 In states where CSOs funded by 
international sources need to register in 
a special state registry, such registration 
may already constitute an additional 
burden for such entities, depending on 
the registration procedure. 

51 At the same time, these registration 
requirements may be accompanied by the 
obligation for the respective organisation 
to adopt a specific title that will define it 
in the public eye, e.g. ‘foreign agent’ in 
the Russian Federation, or ‘organisations 
receiving support from abroad’ in 
Hungary. The respective organisations 
are then usually obliged to name this 
type of support in all their documents 
and publications. In the case of negative 
denominations, such as ‘foreign agent’, 
the title itself may already imply that such 
CSOs are agents of foreign governments 
or other entities, and that foreign sources 
are using them to spy on fellow citizens 
or domestic institutions, or at least to 
unduly influence public policy. This has 
a severe impact on the reputation of 
the respective organisations, which 
may cause them to lose other funds, 
partners, and beneficiaries.74 As an 
indirect effect of such foreign agent 
legislation and the accompanying 
smear campaigns, CSOs have also faced 
increasing difficulties in cooperating with 
state institutions as some governments 
further distance themselves from 
independent CSOs.75 
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attempts to avoid the stigma 
by renouncing international 
funding have, on the other 
hand, not always proved 
successful, showing how 
difficult it can be to repair 
damaged reputation.76 
Financially, such attempts 
to forego international 
funding have also negatively 
impacted ongoing activities 
and projects, and at times 
threatened the very existence 
of Csos.77

52 In other cases, the terminology used in 
laws is more neutral, but may be filled 
with negative meaning due to public 
statements given by state officials 
that imply these CSOs’ dubious, if not 
illegitimate intentions (regardless of 
whether these can be proven or not). 
Negative state rhetoric in public may thus 
create, or at least enhance the impression 
that these organisations cannot be trusted 
and should be shunned. This will again 
have quite extensive negative effects for 
the reputation of the respective CSOs, and 
thus for their activities and beneficiaries, 
not to mention the willingness of 
domestic CSOs and individuals to support 
them. This is particularly worrying with 
respect to the ‘watchdog function’ that 
some CSOs have in their respective 
countries or in cases where beneficiaries 
reject humanitarian aid or social services 
provided by such organisations. 

53 In cases where CSOs are obliged to obtain 
prior permission from states in order to 
receive international funding, this will 
impose administrative burdens on the 
respective CSO, and may, depending 
on how long the CSOs will need to wait 

for government approval, greatly delay 
and hinder proposed projects and 
activities.78 The latter problem also arises 
in cases where obtaining international 
funds is contingent on the signing of an 
agreement between the state and the 
respective foreign state or private donor. 

54 In cases where government approval 
is considered granted by law if it is not 
provided within a certain deadline, CSOs 
may be less affected by delays, and will 
still be able to plan accordingly. Provisions 
that state the opposite (e.g. where CSOs 
are obliged to wait for permission to 
accept funds) are problematic on several 
counts. On the one hand, the CSO is 
forced to plan for something that may 
in the end not happen. On the other 
hand, certain planning decisions may 
need to wait for government approval; 
even if such approval is given in the end, 
it may nevertheless have caused delays 
that may have negative consequences 
for certain activities and events. Finally, 
such mechanisms of prior approval 
may indirectly shape CSOs’ policies 
and programmes and reduces their 
independence in that respect; following 
denials of approval, CSOs may decide 
to limit their activities to projects and 
programmes that are more likely to be 
approved. This could have a negative 
effect on the diversity of the CSO 
landscape in certain countries and may 
lead to a situation where their work is 
based less on their own ideas of what 
needs to be done, and more on the 
priorities of the respective government. 
This is particularly notable in cases where 
governments insist on international 
funding being limited to certain pre-
determined areas, often following detailed 
agreements between the donor and the 
state.

55 Where governments insist that 
international funding for CSOs be 
transferred via government channels, 
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delays in relaying such funds to the 
recipient CSO may also create great 
problems in the implementation of 
these CSOs’ activities.79 The speed with 
which the funds are then passed on to 
the respective organisation on a practical 
level will determine the impact of such 
provisions for the respective CSOs. If the 
payment is made in the form of a lump 
sum, CSOs may well need to delay their 
activities, or may otherwise be hampered 
by bureaucratic processes. If, on the other 
hand, payment takes place in installments, 
then it may, depending on how large 
these installments are, and how they are 
transferred, become near to impossible 
for the respective organisations to 
conduct their work, especially if each 
installment is preceded by detailed 
information about the intended activities. 
In cases where the transfer of the funds 
takes place via government bodies, which 
have the power to deny payment, CSOs 
may in the end have to cancel activities 
or projects at the very last stage, which 
will also affect the reputation of the CSO 
itself.

56 Regarding the effects of mere notification 
requirements, these will depend on the 
frequency of notification, and what such 
notification will entail. The requirement 
to notify the state each time a sum is 
received from abroad may constitute a 
substantial administrative burden for the 
CSOs and their staff, especially in cases 
when the notification has to be made 
before the funds may be used. Depending 
on the circumstances in a given country, 
notification may also lead to harassment 
of CSOs known to receive funds from 
certain (legitimate, but politically 
undesirable) sources.

57 As stated above, some country 
legislations require CSOs to place 
funds received from abroad in separate 
bank accounts. Whether or not this 
is burdensome will depend on the 

procedure for opening a bank account 
in each given state – if this is relatively 
simple, and open to anyone, then creating 
a separate bank account for international 
funds should not pose a problem. If the 
financial threshold for opening an account 
is, on the other hand, quite high, or if the 
respective CSOs need to fulfil numerous 
other requirements, then this may pose a 
problem, both from a financial and from 
an administrative point of view. Similarly, 
if the costs of creating and running a bank 
account are quite high, then this may also 
dissuade CSOs from opening more than 
one account, which in some countries 
may mean that they may not ask for 
international funding.

58 Where certain restrictions imposed on 
CSOs receiving international funding 
are coupled with special auditing 
or inspections, this may have grave 
repercussions for the daily work of the 
CSO, especially if the law allows the state 
to conduct inspections without prior 
warning. CSOs will never know when 
state agents will come to their offices, 
interrogate their staff, or go through their 
books and other documentation, and 
are thus completely at the mercy of the 
state, without having been charged of any 
crime. This will greatly disrupt the daily 
activities of the CSOs and may have 
negative consequences on the outcome 
of their work.80  

59 Additionally, CSOs receiving international 
funding and their leadership and/or 
members may also, next to vicious verbal 
attacks, be subjected to intimidation, 
property damage, physical assaults and 
even criminal charges. As stated by the 
UN Special Rapporteur on freedoms of 
peaceful assembly and of CSO, allowing 
or inciting public discredit on individuals’ 
or organisations’ honour and reputation 
or inciting nationalist and xenophobic 
sentiment is likely to cause CSOs to 
engage in self-censorship and, more 
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gravely, may incite hatred and fuel further 
human rights violations.81 

60 Many laws in different countries require 
CSOs receiving funds from abroad to 
report and publish in detail the amount 
of funding that they have received, and 
the sources of such funding. Depending 
on how detailed the reports need to 
be, and how frequently they need to be 
submitted, such additional reporting 
obligations could be quite burdensome 
for CSOs and will cost them time 
that they could otherwise have spent 
implementing activities and projects. 
In particular in the case of smaller CSOs 
with less funds and staff, it will be near to 
impossible to fulfil frequent and detailed 
reporting obligations. Often, if legislation 
requires the CSOs to submit information 
on all funding sources, this will not even 
be possible, e.g. where small donations 
are received via SMS or crowdfunding. 

61 Depending on the modalities of 
publication, the financial reports will 
also entail costs, which will further 
impact the already quite modest budgets 
of many organisations. The same 
considerations apply in cases where 
funds received from abroad are subject to 
particular taxes or need to be reported to 
tax authorities via a separate procedure. 
In cases where special reporting 
requirements for CSOs are included in 
laws combatting terrorism or money 
laundering, this will additionally raise 
suspicion in the public that the affected 
CSOs are engaging in such illicit activities 
(even if the laws do not foresee individual 
risk assessments, and simply target a 
certain sector of the domestic civil society) 
and will greatly impact their reputation 
and their work. 

62 In addition to the burdens imposed on 
CSOs by reporting obligations, laws 
requiring the disclosure of private sources 
of funding may impact the rights and 
behaviour of donors. In many instances, 

foreign funders, especially individuals, 
may be less willing to donate to a 
certain CSO if this means that their 
names, the amounts that they provided, 
and possibly even additional information 
such as places of residence or other 
personal details, will be shared with the 
public. Reduced funding will severely 
impact CSOs and their activities, and in 
some cases even require them to shut 
down. Depending on the details required 
by the law, similar considerations apply 
with regard to the beneficiaries of CSOs’ 
activities.

63 State laws or policies that require 
potential donors to establish prior 
agreements with the respective states, 
or to establish branches in the state will 
presumably greatly impact and affect 
the amount and nature of international 
development aid and humanitarian 
assistance efforts in the country. While 
it is important to coordinate the aid that 
comes into a given country, too much 
government control and burdensome 
procedures will in the end reduce the 
support received by the country and its 
population and aggravate the situation of 
those groups and persons most in need 
of aid.

64 If laws or policies are formulated using 
vague, and quite general language, this 
will seriously influence how they are 
implemented, as CSOs, their leadership 
and members, donors and often state 
authorities themselves will not know how 
to do so. This void will then be filled with 
differing interpretations, often varying 
from one administrative office to the next 
or one judge or court to the next. In the 
end, 

Csos will be the victims of 
such unclear or ambiguous 
terminology leading to 
arbitrary and at times even 
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abusive enforcement, as they 
will be accused of violations 
that they may not even be 
aware of having committed. 

65 In some laws, the failure of CSOs to 
comply with the legislative requirements 
will lead to sanctions, ranging from 
warnings to fines, to possible suspension 
or dissolution. While fines, depending on 
how high they are, may impact negatively 
these CSOs’ budgets, suspension or 
dissolution, either following a court 
procedure or by administrative 
decision, are arguably the most serious 
threats that these CSOs face, as both 
put an end to their plans, programmes 
and work in general, either temporarily or 
permanently. 

66 Given these difficulties, one of the long-
term effects of the legislation and policies 
described above may be that if obtaining 
international funds becomes too difficult, 
some CSOs may decide to dispense with 
it altogether, which may have serious 
consequences for their financial situation. 

67 The above concerns would not be as great 
if the domestic countries issuing such 
restrictive legislation or policies would 
provide their civil society sector with 
funding commensurate to their needs and 
would thereby add their own contribution 
to creating an enabling environment for 
CSOs. Unfortunately, however, this often 
tends not to be the case – particularly 
in those countries that are most critical 
vis-à-vis international funding of civil 
society organisations, such organisations 
receive little to no funding from their 
state governments, and there are no 
government incentives for private 
donations.82 In many of these countries, 
there is also no capacity for, or tradition 
of private domestic funding of CSOs. This 
places CSOs and similar organisations 
in a difficult position – if they do not 

accept international funding, they will 
often not have the funds to implement 
their programmes and activities. If they 
do accept such funding, this may come 
with financial uncertainties, greater state 
control over their activities, and, in the 
worst case, blows to their reputation 
caused by stigmatization and harassment 
by the state. Often, this dilemma may 
force such CSOs to shut down, especially 
where they operate in poorer countries, 
where funding alternatives such as 
crowdfunding or the like will not yield 
great results. 

68 Conversely, it is exactly in these countries 
where civil society activities and services 
are most needed; poorer states habitually 
lack the funds to provide certain social, 
health, human rights and humanitarian 
services, which have often been taken 
over by civil society organisations. 
Eventually, excessive restrictions of 
international funding of CSOs may thus 
negatively affect the wider population 
of a country as well, and, indirectly, the 
forces governing that country. 

69 At the same time, donors also need 
to bear in mind the political, social 
and economic context in which CSOs 
operate, especially those working with 
grassroots communities, marginalized 
and vulnerable groups, or engaging 
in unpopular, controversial or cutting-
edge issues. Moreover, donors need to 
respect the autonomy of civil society 
organisations and should not seek to 
impose their own priorities too much; 
CSOs and their activities should mainly 
be driven by the needs and concerns of 
societies. The UN Special Rapporteur on 
freedoms of peaceful and assembly and 
of CSO has invited donors of CSOs to 
diversify funding beneficiaries, and when 
applicable, take appropriate action to 
support CSOs facing undue restrictions.83
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70 The following section will analyse some 
of the examples of legislation or policies 
restricting international funding for CSOs 
mentioned above for their compliance 
with key international human rights 
law, as set out in various articles of the 
ICCPR and the ECHR, ACHR and AfCHPR, 
primarily with those pertaining to the 
right to freedom of association. At the 
same time, compliance with relevant 
provisions encapsulating the right to 
private life, and the principle of non-
discrimination will also be reviewed.  

71 In this context, it is important to 
remember that human rights instruments 
such as the ICCPR and the ECHR, ACHR 
or AfCHPR are international treaties, 
which states have signed and ratified. 
Consequently, these states have entered 
into a contractual obligation to protect 
and refrain from violating the rights of 
people under their jurisdiction, and to 
conform their laws and actions to the 
requirements set out in these instruments. 

Thus, if there is a violation of these 
human rights treaties, individuals, CSOs, 
but also other states and international 
organisations have a right, if not a duty 
to raise their voices in this respect, 
and demand that the respective state 
government stop such violation of rights, 
either by refraining from further action, or 
by actively preventing further breaches. 

72 At this point in time, the vast majority 
of countries of the world have signed 
and ratified the ICCPR.84 Similarly, most 
European countries have signed and 
ratified the ECHR.85 The ACHR has also 
been signed and ratified by the majority 
of Central and South American States.86 
The AfCHPR has been signed and ratified 
by almost all African countries.87

6.1. compliance with the right to 
freedom of association

73 As already established under Section III 
above, the right to freedom of association 
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is protected under international law, 
primarily by Article 22 of the ICCPR, as 
well as by Article 11 of the ECHR, Article 
16 of the ACHR and Article 10 of the 
AfCHPR. This right also encompasses 
the access to resources, including 
international funding.

74 Further, and as also outlined in Section 
III, it is possible to limit the exercise of 
the right to freedom of association but, 
given the importance of this right, only if 
the restrictions meet certain conditions 
that are listed in detail in Article 22 par 2 
of the ICCPR, Article 11 par 2 of the ECHR 
and Article 16 par 2 of the ACHR. Thus, 
restrictions of the right to freedom of 
association are possible, but only if they:

a) are set out in law; 

b) follow a legitimate aim; 

c) are necessary to achieve this aim and
constitute a proportionate means to 
meet the respective aim. 

75 States need to fulfil all these requirements 
cumulatively when limiting individuals’ 
or groups of individuals’ human rights 
– if one of them is not met, then the 
respective state will have violated the 
right to freedom of association of the 
respective individual or CSO, as the case 
may be. 

76 Under the AfCHPR, Article 10 states that 
individuals have the right to freedom of 
association, provided that they abide by 
the law, which, according to the African 
Commission on Human and Peoples’ 
Rights, means that they should abide by 
the principle of legality.88 Additionally, 
Article 27 of the AfCHPR states that the 
rights and freedoms of each individual 
shall be exercised with due regard to 
the rights of others, collective security, 
morality and common interest. The 
African Commission on Human and 
Peoples’ Rights has specified that these 

are considered legitimate purposes that 
may restrict rights such as the right to 
freedom of association.89

6.1.1. Legal basis

77 The first requirement mentioned above 
is that any limitation of human rights, 
including the right to freedom of 
association, is prescribed by law, which 
means that it needs to have a basis in a 
law. This requirement is set out explicitly 
in Article 22 par 2 of the ICCPR and in 
Article 11 par 2 of the ECHR and Article 16 
par 2 of the ACHR. 

78 Generally, the term “prescribed by law”, 
as set out in the ICCPR, has been seen as 
referring to laws of general application 
that are consistent with the ICCPR and in 
force at the time when the limitation is 
imposed.90 The African Commission on 
Human and Peoples’ Rights provides a 
similar interpretation with respect to the 
application of the AfCHPR, while adding 
that the respective law needs to have 
been based  on a proper law-making 
procedure.91

79 At the European level, the ECtHR has 
adopted a more differentiated approach. 
While noting that the interference with a 
right must have some basis in domestic 
law,92 the Court stipulated that the term 
“prescribed by law” implies not only 
statutory law, but also, among others, 
‘unwritten law’,93 by-laws that implement 
laws setting out restrictions,94 and legal 
regimes regulating an area of activity, 
including rules made by a delegated rule-
giving authority.95 

80  Under Article 30 of the ACHR, on the 
other hand, human rights or fundamental 
freedoms may only be restricted in 
accordance with laws enacted for reasons 
of general interest. The Inter-American 
Court of Human Rights has noted that 
‘laws’ in the above sense are general legal 
norms adopted for the general welfare 
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by the legislature and promulgated by 
the executive branch in accordance with 
the constitution and pursuant to the 
procedure set out in the domestic law of 
each state.96

81 Even where restrictions are set out in law, 
however, this by itself is not sufficient to 
avoid a violation of international human 
rights law. Rather, the relevant provisions 
will also need to be formulated in a clear 
and foreseeable manner,97 and may not 
be arbitrary or unreasonable.98 A law 
is “foreseeable” if it is formulated with 
sufficient precision to enable the person 
concerned – if necessary with appropriate 
legal advice – to regulate his/her conduct 
accordingly.99 The law must be sufficiently 
clear and detailed in its terms to give 
individuals an adequate indication as 
to the circumstances and conditions in 
which public authorities are empowered 
to interfere with their human rights.100 
For example, a law regulating funding 
of CSOs needs to clarify precisely which 
obligations it imposes on which types 
of CSOs (and exceptions also need to 
be detailed clearly). Certain terms (e.g., 
“foreign funding” or “political activities”) 
need to be defined well and leave no 
room for ambiguous interpretation. 
Especially sanctions need to be tied to 
very specific behaviour (e.g. the failure 
to submit required reports, or the 
submission of incorrect information); laws 
stating that “any violations of the law will 
lead to sanctions” regularly do not meet 
the requirements of foreseeability.

82 When looking at funding restrictions in 
particular, the respective article of the law 
will need to clarify which type of funding 
is restricted in which manner, and which 
organisations will be affected by these 
restrictions. If the receipt of international 
funding is linked to certain obligations for 
CSOs, then these need to be outlined in 
detail, along with the consequences that 
follow in case certain obligations are not 

met.

83 If laws are too vague, and do not clarify 
these points, then they may be open 
to various different interpretations, 
depending on which person or body is 
applying them, as the respective persons 
applying the laws may not know what 
those formulations mean or will not be 
certain how they should be interpreted. 
This will not only create uncertainty for 
those that apply the laws but will also 
considerably reduce the authority of 
these documents as ‘laws’, and as strict 
benchmarks that regulate everyday life

instead, vague formulations 
that are not defined in the 
law or, even worse, which 
are coupled with equally 
vague definitions, will expand 
the discretion of key state 
authorities, and may lead to 
arbitrary application of the 
law.101 Moreover, and equally 
importantly, such laws will 
provide little guidance to 
Csos and their members as 
to which conduct is prohibited 
and which is not.102 

84 In such cases, the law may be found to 
be insufficiently precise. Restrictions 
will then not be considered to be 
‘prescribed by law’ and may thus 
be found to be in violation of 
international human rights law.  

6.1.2. Legitimate aim

85 Human rights of individuals or groups, 
including the right to freedom of 
association, may not be restricted without 
good, and objective reasons to do so. 
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More specifically, international human 
rights instruments such as the ICCPR and 
ECHR and ACHR state that human rights 
may only be restricted if the respective 
laws follow a legitimate aim. 

86 Both Article 22 par 2 of the ICCPR and 
Article 16 par 2 of the ACHR on the one 
hand, and Article 11 par 2 of the ECHR on 
the other contain (largely identical) lists 
of what may be considered as legitimate 
aim when restricting the right to freedom 
of association. These are: the protection 
of national security or public safety, the 
protection of public health and morals, 
and/or the protection of the rights and 
freedoms of others. While the ICCPR 
also lists “public order (ordre public)” 
as a legitimate aim, the ECHR instead 
specifies “the prevention of disorder or 
crime” as a legitimate aim (which appears 
to be slightly narrower in scope than 
the term public order). Similarly, Article 
27 of the AfCHPR states that the rights 
and freedoms of each individual shall be 
exercised with due regard to the rights of 
others, collective security, morality and 
common interest. As mentioned above, 
the African Commission on Human and 
Peoples’ Rights has specified that these 
are considered legitimate purposes that 
may restrict rights such as the right to 
freedom of association.103

87 It should be noted here that legitimate 
aims listed in the ICCPR, the ECHR and 
the ACHR are conclusive. States cannot 
refer to additional grounds, even in 
domestic legislation, and cannot loosely 
interpret international obligations to 
restrict key human rights such as the right 
to freedom of association.104 This means 
that restrictions of the right to freedom of 
association based on other grounds than 
those listed in the above human rights 
instruments are not considered legitimate 
and may constitute violations of Article 22 
of the ICCPR, Article 11 of the ECHR and 
Article 16 of the ACHRHR.

88 Thus, it may be legitimate to restrict 
activities of CSOs whose aims and statutes 
violate state law (e.g. if a CSO was created 
with the purpose of engaging in criminal 
activities, or if its statutes clearly call for 
the violent overthrow of the existing 
government, or for other violent actions). 
The European Court of Human Rights has 
stressed that states have a right to check 
and satisfy themselves that a CSO’s aim 
and activities are in conformity with the 
rules set out in legislation, if this is done 
in a manner that is compatible with their 
obligations under the ECHR.105 

89 Depending on the individual 
circumstances of each case, states may 
thus investigate CSOs, and impose 
limitations on their activities in the 
interests of maintaining national security 
and the public order and protecting 
the rights and freedoms of others. 
Conceivably, such limitations could also 
involve restrictions on funding, such as 
reporting and transparency requirements, 
notably if there is a reasonable suspicion 
that a certain CSO has engaged in 
criminal activities such as corruption, 
activities endangering national security, or 
other examples of organised crime.

Is state sovereignty a legitimate aim?

90 In cases where states have asked CSOs 
to register as ‘foreign agents’, or under 
similar denominations that indicate 
undue foreign influence, it has usually 
been justified with the need to protect 
state sovereignty, or a state’s traditional 
values. Generally, the protection of 
state sovereignty and traditional 
values is not included in the list of 
legitimate aims set out in the above-
mentioned international instruments.106 
Restrictions based on this aim alone 
would thus not be compliant with 
the ICCPR, ECHR, ACHR or AfCHPR 
standards. Allowing states to limit 
human rights based on such vague and 
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general concepts would also be highly 
problematic per se.

91 On the other hand, depending on 
the definition of terms such as ‘state 
sovereignty’, such a justification could 
in certain cases arguably be covered by 
the legitimate aim of national security, 
as provided in Article 22 par 2 of the 
ICCPR, Article 11 par 2 of the ECHR and 
Article 16 par 2 of the ACHR. Assertions 
of national security will, however, only 
justify measures limiting rights such 
as the right to freedom of CSO if they 
are taken to protect the existence of 
the nation or its territorial integrity or 
political independence against force 
or threat of force.107 Also, national 
security may not serve to justify 
measures aimed at perpetrating 
repressive practices against a state’s 
own population.10

Is transparency a legitimate aim?

92 Recently, an increasing trend has been 
noted among states across the globe 
to limit international funding as part of 
their strategies to combat phenomena 
such as terrorism and money laundering. 
Examples of both anti-terrorism and anti-
money laundering legislation have been 
recognized as following legitimate aims109 
(at the very least, they aim to protect 
national security and/or the public order 
and prevent disorder or crime).

93 At the same time, more and more 
states base restrictive legislation on 
the need to ensure transparency within 
the civil society sector. Openness and 
transparency are no doubt important to 
establish accountability and public trust 
in the civil society sector. However, while 
transparency may in some cases be a 
legitimate means to help protect national 
security or public order, or prevent 
disorder or crime, it is questionable 
whether it can be qualified as a legitimate 
aim in and of itself. In fact, states shall not 

require, but shall encourage and facilitate 
associations to be accountable and 
transparent.110 

94 Certainly, transparency is not listed 
as a legitimate aim in the relevant 
international instruments, e.g. in Article 
22 par 2 of the ICCPR, Article 11 par 2 of 
the ECHR, Article 16 par 2 of the ACHR or 
Article 27 par 2 of the AfCHPR. Moreover, 
transparency, by itself, is a quite general 
term that is not as specific as the existing 
legitimate aims, e.g. protection of national 
security, public order, health, or the rights 
and freedoms of others. 

95 With respect to transparency of 
the actions of individuals, or CSOs, 
transparency will always need to be 
balanced with their human rights, e.g. 
the right to association, or the right to 
private life. Bearing this in mind, it would 
be difficult to talk about transparency 
as a legitimate aim per se, especially 
due to the negative consequences 
that full disclosure may have on the 
affected individuals and their human 
rights. It is to be concluded, therefore, 
that ‘transparency’ is, by itself, not a 
legitimate aim under international 
human rights law,111 and any legislation 
restricting international funding for 
CSOs that bases itself only on the need 
to ensure transparency, without linking 
it to existing legitimate aims that can 
be justified, will not be in line with 
Article 22 par 2 of the ICCPR, Article 
11 par 2 of the ECHR, Article 16 par 2 
of the ACHR or Article 27 par 2 of the 
AfCHPR.

Is aid effectiveness a legitimate aim?

96 Another justification raised by states to 
limit the international funding of CSOs 
is the need to ensure aid effectiveness, 
harmonize donor initiatives and ensure 
accountability of development partners.112 
This approach stems from attempts 
in recent decades to adopt a more 
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collaborative and effective approach 
towards development aid, as evidenced 
in implementation frameworks such 
as the Aid Effectiveness Agenda of the 
Paris Declaration (2005),113 the Accra 
Agenda for Action (2008)114 and the Busan 
Partnership for Effective Development 
Cooperation (2011).115 These frameworks 
have gradually required harmonization 
of donor initiatives and accountability 
of development partners, and have also 
required partner States to take ownership 
of aid initiatives.116 

97 While there is a definite need in certain 
countries to harmonize the aid that they 
receive, to ensure that it is effective and 
sectorally balanced, such harmonization 
efforts are not covered by the legitimate 
aims set out in the ICCPR, the ECHR, the 
ACHR or the AfCHPR. Thus, while it is 
important that states harmonize the aid 
offers that their governments receive, this 
does not allow governments to interfere 
with the objectives and activities (and 
hence funding for these activities) of non-
governmental organisations. Indeed, as 
indicated by the UN Special Rapporteur 
on freedoms of peaceful assembly and of 
association, requiring associations to align 
themselves with governments’ priorities 
contradicts one of the most important 
aspects of freedom of association, namely 
that individuals can freely associate for 
any legal purpose.117 

6.1.3. Necessity and proportionality

98 Even if restrictions on international 
funding are grounded in law, and follow 
a legitimate aim, they still need to be 
necessary and proportionate to meet the 
intended aim in order to be considered 
compliant with relevant international 
human rights instruments.118 

Necessity

99 A measure interfering with or restricting 

a human right is considered necessary 
if it responds to a ‘pressing social need’, 
meaning that the realization of the aim 
is contingent on the implementation of 
this measure. A “pressing social need” 
presupposes plausible evidence of a 
sufficiently imminent and real threat (and 
not of a purely hypothetical one) to the 
State or to a democratic society.119

100 Thus, when looking at a law or regulation 
limiting international funding of CSOs, the 
following questions need to be asked:

• Is there a real and imminent threat to the 
State or to democratic society? 

• Are there any state measures (e.g. laws 
or policies) in place to counter this 
threat?

• Are the existing state measures 
adequate, and adequately implemented, 
to meet the threat?

• If no measures exist, or if they are not 
adequate, what indications are there that 
the proposed measures will be adequate, 
and appropriate to address the threat 
and resolve the issue?

101 Looking at the first question, it would 
only appear necessary to restrict 
the activities of individual CSOs if 
there is a strong suspicion, based on 
objective evidence, that they have 
been engaging in illicit activities 
such as the crime of terrorism, which 
aims at the “destruction of human 
rights, fundamental freedoms and 
democracy, threaten[s] territorial 
integrity and security of States and 
destabilis[es] legitimately constituted 
Governments”.120 

102 In numerous cases involving legislation 
that restricts CSOs’ access to international 
funding, relevant explanatory statements 
issued by legal drafters stress the need 
for the public to know how such CSOs 
are funded, given the important roles 
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that they play in public policy discourse, 
and in shaping people’s opinions. Taking 
part in public discussions on issues that 
are of public interest is an important 
aspect of many CSOs’ work, and also part 
of their right to freedom of expression. 
It is not clear, however, why the mere 
fact of engaging in policy discourse 
should constitute a threat, leading 
to a pressing social need to impose 
restrictions on international funding 
or more burdensome reporting 
obligations and/or inspections. 
Especially in cases where political 
parties, with even greater involvement 
in public policy discussions, or business 
corporations, which often receive 
larger amounts of international money, 
and arguably may have a much greater 
influence on policy issues, do not 
underline such requirements. 121  

103 At the same time, and as indicated 
in the second question, even where 
strong and evidence-based suspicions 
of illicit activities or serious crimes 
exist (e.g. terrorism financing or 
money laundering), the proposed 
measures would only be necessary if 
there are no other existing provisions 
to address these issues, or if existing 
provisions have proved ineffective. 122 
States generally already have criminal 
laws, banking legislation and financial 
surveillance techniques in place to 
meet the threat posed by financing of 
terrorism and money laundering. 

104 Thus, in numerous countries (including 
those where new and additionally 
restrictive legislation has been passed), 
civil society organisations are already 
obliged to submit to extensive reporting 
and review procedures to ensure that they 
spend their money accordingly, and that 
their own internal control mechanisms are 
working properly.123 Also for this reason, it 
is debatable whether additional reporting 
mechanisms are truly necessary and 

justified, and whether they really achieve 
much more than the already existing 
mechanisms.

105 Overall, priority should always be given 
to applying, and if necessary enhancing 
existing laws and mechanisms, before 
adopting new, potentially cumbersome 
laws and regulations.124  Also, under no 
condition should counter-terrorism or 
counter-extremism measures be used 
as a pretext to constrain dissenting 
views or an independent civil society.125 

106 In countries where no laws or policies 
exist to counter threats such as terrorism 
financing or money laundering, it may be 
necessary to introduce certain measures. 
Generally, CSOs may legitimately be 
subjected to reporting and disclosure 
requirements with respect to their 
funding, if these requirements are based 
on a legitimate aim.126 However, such 
requirements shall not be unnecessarily 
burdensome127 or invasive. In particular, 
in line with the right to access resources, 
as part of the right to freedom of 
association, any control exercised by the 
state over CSOs receiving international 
funding should not be ‘unreasonable, 
overly intrusive or disruptive’ to the CSOs’ 
lawful activities.128 Bearing this in mind, 
it would appear to be unnecessary to 
require CSOs to always obtain prior 
authorization to receive international 
funds.129 At most, the state may require 
CSOs to notify it about the receipt of such 
funds; such system should come with an 
inherent approval mechanism and should 
not provide any administrative authority 
with the ultimate decision-making power 
as to whether CSOs may receive such 
funds or not (this power should only, 
following a proper procedure, be granted 
to courts).130
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similar considerations apply 
with respect to systems where 
funds need to be channelled 
through government funds 
or bodies; where Csos 
receiving international funds 
are subjected to excessively 
burdensome reporting 
requirements; where Csos 
are held to disclose the 
names, and at times even the 
places of residence of donors; 
where Csos may not engage 
in human rights, advocacy 
or other activities; where 
such organisations’  work is 
stigmatized or delegitimized 
due to their existence labelled 
in a negative way (e.g. as 
foreign agents); where they 
are harassed by special audit 
or inspection campaigns; or 
where criminal sanctions are 
imposed on Csos that fail to 
comply with the above.131 

107 It is important, in this context, to 
distinguish reporting obligations from 
disclosure obligations imposed by such 
laws.132 Even if in some of the above cases, 
reporting obligations are considered 
necessary to achieve a legitimate legal 
aim, it is doubtful whether there is any 
case where disclosing the names, and 
possibly even the places of residence 
of private donors would be necessary 
in the same way. There is no indication 
that publishing the names and other 
private details of donors would greatly 
facilitate or expedite the achievement 

of legitimate aims such as national 
security, preventing disorder or crime, 
or protecting the rights and freedoms of 
others, as the mere publication of sources 
of funding would not appear to be helpful 
in determining the nature and legality of 
an organisation’s work.133 Furthermore, 
the ECtHR has clarified in its case law that 
a legal requirement for an association 
to reveal the names of its members to a 
third party could constitute an unjustified 
interference with Article 11 of the ECHR;134 
these findings could also extend to 
donors, and the necessity of disclosing 
their private information.135 

108 Branding CSOs receiving international 
funding as a separate category (e.g. 
‘foreign agents’) would also not seem 
to be necessary to achieve the above-
mentioned legitimate aims. Even if a state 
can reasonably argue that the intended 
aim is protected under international 
law (i.e. covered by the overall aim of 
protecting national security or public 
order, for example), stigmatising entire 
groups of CSOs and potentially ruining 
their reputations cannot be considered 
a necessary step towards combatting 
serious crimes and enforcing the rule 
of law. Moreover, simply assuming 
undue foreign influence because a CSO 
receives funding from an international 
source does not reveal a fact-based 
approach.136 

109 Another question to be asked (and 
question number four in the list of 
questions outlined in par. 100 above) is 
whether the proposed new legislation is 
even able to achieve the respective aim, 
e.g. if a draft law introduces restrictions 
on international funding for civil society 
organisations with the intended aim 
of combating money laundering and 
terrorism financing, will this indeed solve 
these problems? 

110 Statistics and research have not revealed 
any instances of terrorism financing 
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that have been detected as a result of 
special supervisory measures targeting 
civil society organisations.137 This would 
indicate that in the vast majority of cases, 
the limitation of international funding for 
CSOs, and the often quite invasive side-
effects of such laws would not appear 
to be necessary to achieve the above 
aim. The same considerations apply with 
respect to restrictive legislation using 
blanket bans to eradicate terrorism in 
general.138 

111 Regarding aims such as combatting 
terrorism or money laundering, legislation 
that imposes special burdens on all CSOs 
receiving funding from international 
sources, as well as their members, 
beneficiaries, or donors, thus does not 
appear to be a more promising approach 
(or the best use of time or public money) 
than investigations of individual CSOs 
based on suspicions of wrongdoing, as in 
other areas of criminal law.

indeed, the Un special 
Rapporteur on freedoms of 
peaceful assembly and of 
association has declared 
that too general and broadly 
framed laws are not in 
line with the principle of 
necessity.139

112 Therefore, as also outlined in relevant 
international texts, attempts to combat 
terrorism financing and money laundering 
should adopt a more targeted approach, 
following risk-based assessments, which 
have proven to be more successful.140

Proportionality

113 A measure restricting or interfering 
with a human right is proportionate to 
the intended aim if it is an adequate 
measure to achieve this aim, meaning 
that the interference with the respective 
right (in this case the right to freedom 
of association) is commensurate to the 
aim.141 Determining which measures to 
adopt to fulfil a specified objective, state 
authorities will always need to choose 
the least invasive measure,142 which will 
not unduly restrict relevant human rights 
and freedoms, while still achieving the 
intended aim.

114 In the country examples listed above, 
concerns with respect to proportionality 
arise in relation to a number of issues, 
including extensive and burdensome 
reporting requirements, serious 
consequences for human rights of 
individuals, high and far-reaching 
sanctions, invasive and frequent 
inspections and others. 

115 Generally, blanket prohibitions and 
limitations of rights, as found in some 
of the laws described above, will not 
be proportionate,143 even if they are 
found to be necessary. Limitations of 
rights need to be based on the individual 
circumstances of each situation, meaning 
that in each individual case, the rights 
of the individual need to be balanced 
versus the public interest. Blanket bans or 
restrictions cover a wide group of people, 
or in this case, CSOs and individuals, 
and do not foresee such individual 
assessments. 

116 Moreover, certain measures mentioned 
above under par 106 supra, e.g. extensive 
notification requirements, limiting access 
to donations, or reporting and disclosure 
requirements, will greatly, and possibly 
negatively affect the work of the CSOs. 
As stated by the OSCE/ODIHR and the 
Venice Commission, excessive state 
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monitoring over the activities of non-
commercial organisations will hardly be 
conducive to the effective enjoyment of 
freedom of association.144 Furthermore, 
labelling CSOs as being “supported 
from abroad” or ‘foreign agents’ implies 
that CSOs with international funding 
are engaged in untoward, possibly 
even illicit activities and that they are 
not to be trusted. This affects the way 
internationally-funded CSOs are perceived 
in society and may create a chilling effect 
which prevents possible beneficiaries or 
other partners from cooperating with 
such organisations and may well deter 
international, or other funders from 
making financial contributions.145 Indeed, 
the UN Human Rights Committee has 
stressed that laws restricting access 
to foreign funding should not risk the 
effective operation of CSOs as a result of 
overly limited fundraising options.146

117 Laws that limit the exercise of the 
right to freedom of association of 
certain pre-identified organisations 
by imposing burdensome reporting, 
disclosure, notification or other 
obligations only because these 
organisations are funded by foreign 
governments, organisations or 
individuals will thus regularly not be 
in line with international human rights 
instruments.147 

118 As stated in the 2015 Joint OSCE/
ODIHR-Venice Commission Guidelines 
on Freedom of Association, international 
funding of CSOs, even where it raises 
legitimate concerns, should be addressed 
through means other than a blanket 
ban, or overly restrictive measures.148 
With respect to reporting obligations, 
the Guidelines also stress that reporting 
and transparency requirements, while 
permissible per se, “shall be proportionate 
to the size of the CSO and the scope of 
its activities, taking into consideration the 
value of its assets and income.”149 Further, 

relevant legislation should contain 
safeguards to ensure the respect of the 
right to privacy of the clients, members 
and founders of CSOs, as well as provide 
redress for any violation in this respect.150 
Generally, the Council of Europe’s 
Committee of Ministers has stressed that 
reporting and disclosure requirements 
should be subject to a duty to respect the 
rights of donors, beneficiaries and staff, 
as well as the right to protect legitimate 
business confidentiality.151 

119 Moreover, the UN Human Rights 
Council has called upon states to ensure 
that reporting requirements placed 
on individuals, groups and organs of 
society do not inhibit their functional 
autonomy.152 Reporting requirements 
should also not place an excessive or 
costly burden on an organisation.153 
For example, in case of referring to 
restrictions in the name of countering 
terrorism, the UN Special Rapporteur 
on Freedoms of Peaceful Assembly 
and Association has highlighted the 
important contributions that many 
civil society organisations make to 
society and the rule of law in a wide 
variety of sectors, including the fight 
against terrorism. Organisations 
do essential work in the areas of 
poverty reduction, peace-building, 
humanitarian assistance, human rights 
and social justice, often in politically 
complex environments.154 Inhibiting 
such CSOs in their work thus may often 
prove counterproductive, by targeting 
the very organisations that are de facto 
allies in the fight against terrorism. 

120 In cases where the failure to comply 
with certain obligations leads to 
enhanced inspections or sanctions, 
these measures also need to be 
proportionate to the respective 
wrongdoing – this means that the 
gravity or invasiveness of the sanction 
needs to correspond to the gravity of 
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the breach of law. Increased inspections 
should only take place if there are 
suspicions of serious wrongdoing, and 
not for minor acts such as the failure to 
register, notify, or report on the receipt 
of international funding. This is also 
reflected in the Council of Europe’s 
Committee of Ministers’ Recommendation 
Rec(2007)14, which indicates that external 
interventions in the running of CSOs are 
not permissible unless there is a serious 
breach of legal requirements or where 
there are reasonable grounds to suspect 
that serious breaches have occurred or 
are about to occur.155 

121 As far as sanctions are concerned, the 
principle of proportionality is only met 
if the imposed sanctions are the least 
intrusive means to achieve a desired 
objective.156 The Council of Europe’s 
Committee of Ministers’ Recommendation 
Rec(2007)14 notes that in most instances, 
the appropriate sanction against civil 
society organisations for breach of the 
legal requirements applicable to them 
“should merely be the requirement 
to rectify their affairs and/or the 
imposition of an administrative, civil 
or criminal penalty on them and/or 
any individuals directly responsible.157 
The European Court of Human Rights 
considers that the nature and severity of 
the sanction imposed are factors to be 
taken into account when assessing the 
proportionality of the interference.158

122 Suspensions of the work of CSOs are 
exceptional measures that need to be 
based on very grave violations of law, 
such as potential threats to the security 
of the state or of certain groups, or to 
fundamental democratic values, and 
should only be imposed following a 
court order.159 The dissolution of CSOs 
in particular should only be imposed 
as a last resort, in serious cases where 
a CSO has engaged in conduct that 
creates an imminent threat of violence 

or other grave violation of the law.160 
In addition, given the serious impact of 
such measures, the dissolution of a CSO 
must be preceded by a substantive and 
reasoned court decision following an 
appropriate proportionality assessment 
undertaken by the competent judges, and 
should never be the automatic outcome 
of administrative or court proceedings.161 
Minor infractions, on the other hand, 
such as the failure to submit or 
publish financial statements, or non-
adherence to a required format, or 
similar formalities, should never lead 
to the suspension162 or dissolution of a 
CSO.163 Rather, such cases should first be 
met with a request to rectify the omission 
(within an adequate timeframe), and 
only later, if needed, to the imposition 
of fines,164 which should then also be 
proportionate to the infraction. 

123 Generally, penalties should be imposed 
along a gradual scale of sanctions, which 
should foresee the issuance of warnings 
and the imposition of fines before any 
decisions are taken on the dissolution 
of the CSO.165 The respective sanctions 
need to be proportional to the gravity 
of the wrongdoing166 and should offer 
the possibility to rectify the breach.167 In 
any case, even before the issuance of a 
warning, the public CSO should be offered 
the possibility to seek clarifications about 
the alleged violation.168 Moreover, the 
relevant CSOs/foundations should have 
the right to appeal, with suspensive 
effect.169

124 The UN Human Rights Council has also 
stated that generally, no law should 
criminalize or delegitimize activities in 
defence of human rights on account 
of the geographic origin of funding 
thereto.170

125 In addition, many of the above-
mentioned laws have created 
considerable burdens not only for 
CSOs, but also for states. If CSOs need 
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to report more frequently, and in greater 
depth about funding received, then 
these reports also need to be read by the 
relevant state bodies. The need to ask for 
permission to receive funds also means 
that relevant state agencies need to 
devote time and man-power to reviewing 
such requests and issuing decisions. This 
also means less time to deal with other 
equally important state matters. More 
frequent inspections translate into more 
inspectors, and less time for other types 
of work. More court procedures aimed 
at the dissolution of CSOs means less 
time for other court procedures. Thus, in 
terms of proportionality, it is also highly 
questionable whether the burdens that 
such restrictive measures impose on the 
state itself are really in proportion to the 
aim that is to be achieved.

6.2. compliance with the non-
discrimination principle

126 Legal provisions that introduce limitations 
and obligations for certain groups of 
people or CSOs oftentimes raise concerns 
with respect to discrimination in the 
exercise of persons’ rights and freedoms. 
In international instruments, the non-
discrimination principle is set out in Article 
2 of the ICCPR and in Article 14 of the 
ECHR. A more general non-discrimination 
principle can also be found in Protocol 12 
to the ECHR.

127 Generally, as stated in the OSCE/
ODIHR-Venice Commission Guidelines 
on Freedom of Association, freedom 
of association should be enjoyed 
by everyone equally, which means 
that relevant regulations may not 
discriminate against certain organisations 
on any grounds.171 Moreover, the 
UN Human Rights Council has called 
upon states to ensure that reporting 
requirements placed on individuals, 
groups and organs of society are not 
discriminatorily imposed on potential 

sources of funding aimed at supporting 
the work of human rights defenders 
(aside from those restrictions that also 
apply to other activity unrelated to 
human rights within the country to ensure 
transparency and accountability).172 
Generally, civil society organisations with 
legal personality should be subject to the 
same administrative, civil and criminal 
law obligations and sanctions that 
are generally applicable to other legal 
persons.173

128 Discrimination is any unjustified difference 
in treatment of certain people or groups 
of people who are in the same, or at 
least similar situations. If CSOs receiving 
funds from abroad are subjected 
to particular obligations that other 
CSOs do not need to meet, then this 
is already a pertinent difference in 
treatment. Such difference in treatment 
also exists between the affected CSOs 
and special types of CSOs that may not 
be included in the scope of the relevant 
legislation (e.g. religious organisations or 
trade unions).

129 The ECtHR has stated that any difference 
in treatment is discriminatory if it has “no 
objective and reasonable justification”, 
meaning that it does not pursue a 
legitimate aim, and if there is no 
“reasonable relationship of proportionality 
between the means employed and the 
aim sought to be realised”.174

130 Even if in some cases mentioned above 
the aims pursued by such legislation 
are legitimate, the blanket obligations 
imposed on certain CSOs merely 
due to the source of their funding is 
disproportionate. In its case law, the 
European Court for Human Rights 
has also been reluctant to accept 
the international origin of a CSO as 
a legitimate reason for differentiated 
treatment.175 Similar considerations 
would appear to apply in cases where the 
difference in treatment is based on mere 
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international funding.176 

131 There is thus no objective and reasonable 
justification for this difference in 
treatment vis-à-vis CSOs funded by 
domestic sources. It is also not clear 
why, if foreign funding of CSOs is really 
as dangerous as propagated by certain 
states, these considerations do not 
apply for certain types of organizations 
exempted by law from the imposed 
obligations, e.g. religious organizations or 
trade unions. Accordingly, the difference 
in treatment of organizations cannot be 
justified.

132 Similarly, legislation that targets only 
civil society organisations, and no other 
entities such as political parties and 
businesses with no clear and legitimate 
justification for such difference in 
treatment will also be discriminatory. 
Indeed, this is particularly relevant, as 
political parties play a large, and arguably 
even greater role in public life and public 
discourse, and businesses often receive 
significantly greater sums than civil 
society CSOs (also from abroad). Bearing 
this in mind, equality between sectors is 
important;

Csos should not be required 
to submit more extensive 
reports and information than 
other legal entities.177  

133 Therefore, it is not justifiable if 
laws single out CSOs that receive 
international funding and oblige 
them to report more frequently on 
international funding received, to 
disclose private details of their donors, 
or to notify the state in such cases.178 
Such laws therefore discriminate 
against this group of CSOs. Legal 
provisions that allow more invasive 
inspections of such CSOs or facilitate 
their dissolution will likewise be 

discriminatory.

6.3. compliance with the right to 
private life

134 Legislation that requires CSOs receiving 
international funds to disclose detailed 
information on the funds that they 
receive, including the identity and 
possibly even places of residence of 
the donors and the amounts received; 
or that allows the state to otherwise 
interfere with CSOs’ activities for this 
reason, will also affect the private lives 
of the respective CSOs, their members, 
beneficiaries and their donors. The right 
to private life is protected by Article 17 
of the ICCPR, Article 8 of the ECHR and 
Article 11 of the ACHR.

135 According to Article 17 par 2 of the 
ICCPR, any interference with individuals’ 
right to private life may not be arbitrary 
or unlawful; Article 11 par 2 of the ACHR 
similarly does not cover arbitrary or 
abusive interferences. Article 8 of the 
ECHR, on the other hand, is more specific, 
and states that such interference is only 
justified if it is set out in law, follows 
a legitimate aim, and is necessary and 
proportionate to this aim. The legitimate 
aims set out in Article 8 par 2 include 
national security, public safety or the 
economic well-being of the country, 
the prevention of disorder or crime, the 
protection of health or morals, or the 
protection of the rights and freedoms of 
others.   

136 The right to privacy applies to individuals, 
but also to CSOs.179 The European Court 
for Human Rights has held that Article 
8 also covers the right of a company to 
respect for its seat, office or professional 
premises and that any search of such 
premises of a private actor needed 
to have a clear legal basis and be 
proportionate to the legitimate aims 
pursued by the action.180 Extraordinary 
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inspections of CSOs benefiting from 
international funding affect the right to 
privacy of these CSOs, their members 
and beneficiaries, and should not take 
place unless there is suspicion of a 
serious contravention of the legislation 
or any other serious misdemeanour. 
Inspections should only serve the purpose 
of confirming or discarding the suspicion 
and should never be aimed at molesting 
CSOs and preventing them from 
exercising activities consistent with the 
requirements of a democratic society.181 
Also, they should always be based on a 
court order.182 

137 For these reasons, and also those already 
set out in Section IV 1 on the right to 
freedom of association, the mere fact 
that a CSO receives funds from abroad 
would not appear to be sufficient 
justification by itself to warrant 
enhanced powers of the state to 
inspect and otherwise oversee the work 
of CSOs. These types of interferences will 
similarly not be considered necessary or 
proportionate with the rights to privacy 
of the CSO,183 its members, beneficiaries 
or donors.184 Rather, such interferences 
will be considered especially grave in 
cases when members or beneficiaries are 
categories of persons that deserve special 
protection, such as children or disabled 
persons, or victims of crimes. Disclosure 
could also lead to violations of data 
protection regulations, depending on how 
the respective data ends up being used.185

138 Moreover, as indicated above, there 
is no conceivable situation where 
it would appear to be necessary or 
proportionate to publish the names and 
other details about individual donors. 
In relevant situations, states have so 
far not established how disclosing 
private information on donors would 
help them combat serious crimes such 
as money laundering and terrorism 
financing or assist in the achievement of 

other legitimate aims. Such disclosure 
obligations are also not proportionate to 
the intended aims, as disclosing private 
details of individuals supporting certain 
associations could expose not only their 
names and places of residence, but also 
their affiliation, opinion and belief.186 
More specifically, the fight against crime, 
for example, is the sole responsibility of 
the state, and not of individual persons, 
whose rights should not be violated in 
this way.187  

139 To prevent this, legislation should 
contain safeguards to ensure the respect 
of the right to privacy of the clients, 
members and founders of CSOs, as well 
as to provide redress for any violation 
in this respect.188 Moreover, as noted 
in the Council of Europe Committee of 
Ministers’ Recommendations (2007)14, 
“[a]ll reporting should be subject to a duty 
to respect the rights of donors, beneficiaries 
and staff, as well as the right to protect 
legitimate business confidentiality”. Also, 
adequate safeguards should be in place 
to ensure that personal data that will be 
collected, processed and stored during 
that process are protected against misuse 
and abuse in line with international 
standards, particularly the Council of 
Europe Convention for the Protection 
of Individuals with regard to Automatic 
Processing of Personal Data.189 
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140 As noted above, this paper was 
undertaken in order to consolidate 
existing practices and arguments, and 
help partners to assess the compliance 
of existing laws and policies aiming to 
limit the access of CSOs to international 
funding with international human 
rights standards, in particular the right 
to freedom of association, the right to 
private life, and the right to be free from 
all forms of discrimination. 

141 CSOs have a right to freedom of 
association, which also includes access 
to resources. States need to create and 
maintain an enabling environment for 
civil society, by ensuring that CSOs 
are able to operate freely and are not 
unduly hindered in the exercise of their 
functions.190 This means that CSOs also 
need sufficient and diverse resources 
to support the implementation of their 
activities, including international funding. 

142 CSOs’ right to freedom of association, 
including access to such resources, may 
only be limited if such limitations are 
set out in law and follow a legitimate 

aim. Such restrictions are further only 
permissible if they are necessary to 
achieve said aim, and if the measures 
chosen for this purpose are proportionate 
to the intended aim. 

143 The first requirement (i.e. restrictions to 
the right to freedom of association need 
to be ‘set out in law’) means that the 
respective obligations or restrictions need 
to be set out in (written or unwritten) 
law. Moreover, legislation needs to be 
formulated with sufficient precision and 
foreseeability; it may not be formulated in 
a vague manner that renders it impossible 
for CSOs and their members to know how 
to follow the law properly (such legislation 
usually provides state administrations 
with wide discretion and furthers arbitrary 
application of relevant provisions). 

144 Second, limitations of access to resources 
need to follow a legitimate aim. In this 
context, it is important to note that 
international human rights law only 
recognizes certain aims as legitimate, 
namely those that are set out in 
international human rights instruments 

33

07
conclusIon



such as the ICCPR, the ECHR, the ACHR 
and the AfCHPR. These state that the 
right to freedom of association may only 
be limited to protect national security or 
public safety, in the interests of public 
order, to prevent disorder or crime (only 
in the ECHR), to protect public health and 
morals, and/or the rights and freedoms 
of others. Thus, any attempts to justify 
restrictions to international funding for 
CSOs by invoking other aims, such as 
state sovereignty, transparency of the civil 
society sector, or aid effectiveness, will 
not be in line with international human 
rights standards, as these are not part of 
the above list of legitimate aims. Even 
national security considerations will only 
be considered legitimate in the above 
sense if they aim to protect the existence 
of a nation or its territorial integrity or 
political independence against force, 
or the threat of force. 191 Transparency, 
on the other hand, may be a means 
to protect national security, prevent 
disorder or crime, or safeguard the rights 
and freedoms of others, but is never a 
legitimate aim in itself. 192

145 Further, even if limitations to access 
international funding are set out in law 
and perceived to follow a legitimate 
aim, they will still need to be necessary 
in a democratic society to achieve the 
intended aim. Such restrictions are rarely 
supported by adequate fact-based 
research and it is generally difficult 
to see why it would be necessary to 
single out a particular sector of society 
to protect national security, prevent 
disorder or crime, or protect the rights 
and freedoms of others, among others. 
Often, CSOs are already under quite 
stringent reporting requirements; it is 
thus not clear why additional legislation 
should be needed, or why, e.g., disclosure 
of private information on donors would 
be necessary. Rather, in most cases when 
states decide to limit international funding 
for CSOs, there are no real indications 

that requiring prior or post-factum 
reporting or registration in a separate 
register, disclosure of donor information, 
or labelling and thereby stigmatizing 
these types of CSOs are really necessary 
measures to fulfil a legitimate aim. Similar 
considerations apply with respect to 
additional inspection measures targeting 
only such CSOs, and to grave sanctions in 
cases of non-compliance. Instead, as also 
seen in practice, the risk-based approach 
also adopted for other potential crimes 
or misdemeanours would appear to be a 
more promising path to follow.

146 Finally, given the rights to freedom of 
association enjoyed by CSOs and their 
members, beneficiaries and donors, it is 
equally important that all restrictions to 
international funding are proportionate 
to the intended aim. Here, it is essential 
to remember that blanket bans or 
restrictions that automatically affect a 
certain sector or group will never be 
proportionate in the above sense, as this 
would require an individual assessment 
and weighing of the rights of the public 
on the one hand and the rights of the 
CSO on the other. Extensive and overly 
burdensome reporting requirements 
(existing on top of other reporting 
requirements), enhanced inspections of 
CSOs, the obligation to disclose private 
donor information, stigmatization and 
harassment of CSOs and harsh sanctions 
such as suspension and dissolution of 
CSOs will never be proportionate to any 
legitimate aim, given their serious and 
disruptive effects on the activities of such 
organisations, and on individual human 
rights.

147 In addition to the above-mentioned 
different types of potential violations 
of the right to freedom of association, 
extensive reporting requirements that 
oblige CSOs to report in detail on sources 
of funding and activities may, depending 
on the disclosure requirements, also 
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constitute breaches of the right to 
private life of donors and beneficiaries 
of such activities. Obligations that are 
vaguely formulated will also regularly 
not be based on law, and the arguments 
mentioned above in relation to the 
legitimacy of aims will apply here as 
well, as will the points made with respect 
to necessity and proportionality of the 
measures. In particular, it is difficult 
to imagine why it would be necessary 
to disclose (to the state or the public) 
extensive details of activities and provide 
specific information on individual 
donors to protect legitimate aims such 
as national security or the rights and 
freedoms of others. However, such 
additional requirements also mean 
greater effort on the side of the state 
to oversee implementation of the law, 
resulting in a considerable administrative 
burden. In this context, therefore, it is 
highly questionable whether the end 
justifies the means.

148 Generally, the difference in treatment 
between CSOs receiving international 
funding and other CSOs, or certain types 
of associations that may be excluded 
from the scope of relevant laws, is not 
to be justified. Legislation limiting these 
types of organisations in particular, will 
thus regularly also discriminate them, 
in addition to the other violations of 
international law mentioned above. 

149 In sum, there is no justification under 
international law for legislation that 
prevents, or extensively regulates the 
receipt of international funding for CSOs. 
In particular where such regulation leads 
to oppressive administrative burdens, 
the destruction of CSOs’ reputations, the 
invasion of donors’ and other individuals’ 
private lives, invasive and potentially 
arbitrary inspections, and extensive and 
disproportionate sanctions. 

150 In countries that follow such restrictive 
legislation, the impact on the civil society 

sector is huge. CSOs have had to shut 
down due to lack of funds, lost valuable 
partners, both donors and beneficiaries, 
due to targeted state stigmatization and 
harassment, and had to diminish or re-
orient some of their activities in order not 
to violate key legal provisions.

151 What makes matters worse is that it 
does not look as if the proposed aims of 
legislation focusing on internationally-
funded CSOs and ensuring greater 
transparency of this particular sector (e.g. 
through enhanced reporting and extreme 
disclosure requirements, but also through 
stringent other oversight mechanisms) 
have been met. More specifically – blanket 
provisions requiring all internationally-
funded CSOs to report more frequently, 
disclose private details of their donors, 
notify about international funds received, 
allow more and irregular inspections, 
engage closely with state administration 
in all aspects relating to internationally-
funded projects and programmes, have 
not led to less corruption, reduced the 
funding of terrorism, or prevented money 
laundering. Nor have the related laws 
in any way influenced the manner and 
extent of ‘foreign influence’ in a given 
country.  

152 In a situation when laws restricting the 
access of CSOs to key resources are not 
only in violation of key international 
instruments that the states in question 
have signed and ratified, but in the 
end not even effective. It is time to 
take a new approach. Excessive state 
oversight should be replaced with greater 
cooperation between the state and civil 
society, involving CSOs in the drafting, 
implementation and assessment of 
legislation that affects them, at the same 
time encouraging them to self-regulate. 
Such approaches may be more apt to 
lead to the desired results and would 
constitute a better use of capacities and 
resources, both within the civil society 
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sector, and within state administration 
itself. 
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member states on the legal status of non-governmental 
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amounted to a violation of Article 11 of the Convention. 
See also the Report of the UN Special Rapporteur on 
the rights to freedom of peaceful assembly and of 
association, submitted to the Human Rights Council 
at its twenty-third session on 24 April 2013, par 8. For 
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one of the forms that CSOs may take (op cit footnote 1), 
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of Europe Committee of Ministers to member states  on 
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amended in 2016, which covers funding by, inter alia, any 
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Code of Kazakhstan, following amendments that entered 
into effect on 11 October 2016, which obliges taxpayers 
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20 See Article 24-1 of the Azeri Law on Non-
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14 of the Tax Code of Kazakhstan, op cit footnote 17.
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23 See Article 2 j) of the Indian 2010 Foreign 
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24 See Article 2 j) of the Indian 2010 Foreign 
Contribution (Regulation) Act.

25 See Article 2 j) of the Indian 2010 Foreign 
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27 See Article 2 of the 2016 Foreign Donations (Voluntary 
Activities) Regulation Act of Bangladesh, and Article 28 of 
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Exercise of Civil Work of Egypt: “Egyptian or foreign 
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31 See Article 2 j) of the Indian 2010 Foreign 
Contribution (Regulation) Act.

32 See Article 2 par 6 of the 1996 Russian Law on Non-
Commercial Organisations, op cit footnote 17. See also 
Article 14 of the Tax Code of Kazakhstan (op cit footnote 
17).

33 See Article 2 j) of the 2010 Foreign Contribution 
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34 See Tunisia, (Decree No. 88 of 2011 pertaining to the 
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Supreme Decree No. 29308 of 2007 (as amended in 
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35 See, e.g., the 2014 Development Cooperation Policy 
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of External Resources of the Ministry of Finance and 
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has altered the questionnaire for charities by adding 
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36 See the Regulation of the Indonesian Ministry of 
Home Affairs No. 38 of 2008 Regarding Acceptance and 
Granting of Social/Charity Organisation’s Assistance from 
and to Foreign Parties.

37 See Article 20 of the Law of Associations, Social and 
Cultural Clubs, Special Committees Working in the Field 
of Youth and Sports and Private Institutions of Bahrain 
of 18 December 1989, which states that “No association 
may receive money from a foreigner or a foreign body.”

38 See Section 1 of the Hungarian Law on the 
transparency of organisations receiving support from 
abroad, which sets the limit at “twice the amount 
specified in Section 6(1) b) of Act LIII of 2017 on the 
Prevention and Combating of Money Laundering and 
Terrorist Financing” (i.e. 7.2 million Hungarian Forint). 

39 In Ireland, while there is no CSO law and no explicit 
limitation on CSOs being funded internationally, 
Sections 23A and 48A of the Electoral Act 1997 prohibits 
international funding (by foreign individuals not 
residing in Ireland or legal entities that do not have 
active/essential offices in Ireland) of not only political 
parties and candidates, but also of “third parties” (i.e. 

any person who is not a political party or electoral 
candidate, who accepts a donation with a value of more 
than 100 EUR per year). This might affect NGOs when 
involved in political activity or political campaigns or 
election campaigns. See also Sudan - CSOs will only 
obtain prior approval to receive foreign funding from 
the Humanitarian Aid Commission if they engage in 
(narrowly defined) humanitarian services. In Zimbabwe, 
international funds for voter education projects 
conducted by CSOs may only be channelled through the 
Election Commission (Article 40C of the 2018 Electoral 
Act). 

40 Article 2 of the 1996 Russian Law on Non-Commercial 
Organisations, op cit footnote 17, stating that the 
following shall not be deemed ‘political activities’: 
activities in the field of science, culture, arts, public health 
care, citizens’ preventive treatment and health protection, 
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associations).
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foreign funding, but need to notify the competent 
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According to Article 41 of Tunisian Decree No. 88 of 2011 
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Development Cooperation Policy, according to which all 
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49 See Article 2 par 6 of the 1996 Russian Law on Non-
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50 See Section 1 of the Law of Hungary on the 
Transparency of Organisations Receiving Support from 
Abroad of 13 June 2017.
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